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Executive Branch Ethics Commission
ADVISORY OQPINION 22-05
July 20, 2022

RE: In addition to the penalties set out in KRS 11A.100, may the salary of a merit
employee be held, pursuant to KRS 11A.990(2), for his failure to timely file
Statements of Financial Disclosure required of him as a former officer?

DECISION: Yes, a public servant’s salary may be held for failure to timely file statutorily
required Statements of Financial Disclosure.

This opinion is issued by the Executive Branch Ethics Commission (Ethics
Commission) in response to the request of a former officer and Board Member of the Kentucky
Public Pension Authority for an advisory opinion as to whether his current salary as a merit
employee of the Department of Revenue may be held, pursuant to KRS 11A.990(2), for his
failure to timely file Statements of Financial Disclosure statutorily required of officers and
former officers. This matter was reviewed at the Commission’s July 20, 2022, meeting and the
following opinion is issued pursuant to KRS 11A.110(1).

KRS 11A.990(2) provides as follows:

“(2) Any officer, public servant, or candidate required to file a statement
of financial disclosure under KRS 11A.050 who does not file the statement
by a date specified in that section shall have his salary withheld from the
first day of noncompliance until he shall have completed the act required
by law. The amount withheld shall be deducted from his overall pay and
allowances and shall be recoverable upon the filing of the statement of
financial disclosure for good cause shown.”

It is undisputed that the public servant in question was an officer, as specifically
defined by KRS 11A.010(7)(b), when he served as a Member of the Board of the Kentucky
Public Pension Authority. It is undisputed that as an officer of the Commonwealth of



Kentucky he was statutorily required to file a Statement of Financial Disclosure both on an
annual basis and within 30 days of leaving his position with the Board. KRS 11A.050(1), 9
KAR 1:010. Itis undisputed that in addition to the process and penalties contained in KRS
11A.100, KRS 11A.990(2) requires that the salary of an officer, public servant or candidate be
held for failure to timely file statutorily required Statements of Financial Disclosure.

The question that the Ethics Commission is addressing through this opinion is whether a
former officer who leaves a non-paying Board position may have his salary as a merit
employee held for his failure to timely file the requisite Statements of Financial Disclosure. As
he was and continues to be a public servant, his salary may be so held.

There is no question that the public servant in question did not timely meet his duties under
KRS 11A.050(1) and 9 KAR 1:010. He failed to timely file his 2021 “Annual” Disclosure,
which was due on April 15, 2022; and upon leaving as a member of the Board of the Kentucky
Public Pension Authority, he failed to timely file his “Leaver” Disclosure, which was due
within 30 days of his resignation therefrom. Despite numerous phone calls, communications
and emails with Commission staff about filing, said forms were not tendered or filed until July
8, 2022, over 80 days after their due date and after his request for this opinion.

The question remains as to whether the Commission may act to hold a public servant’s current
salary as a merit employee for such non-compliance, when his former officer position was not
a merit or a salaried position.

KRS 11A.080(1)(a) permits the Commission to investigate and charge violations of the Ethics
Code contained in KRS Chapter 11A. KRS 11A.100 then provides the procedure and remedies
the Commission is to employ in adjudicating such matters. Clearly, failure to timely file
statutorily required Statements of Financial Disclosure can be prosecuted under these
provisions.

However, KRS 11A.990(2) provides as an additional penalty for such conduct, the withholding
of the public servant’s salary. For such failure to file, the statute requires the withholding of
the salary of an officer, public servant or candidate from the first day of noncompliance until
he has completed the action required by law; no distinction is made between officer and non-
officer status nor the merit or non-merit status of the public servant. KRS 11A.050 and 9 KAR
1:010 place statutory duties on public servants even after their service as officers and are
applicable “whether or not he or she remains an officer.” KRS 11A.990(2) requires this
Commission to enforce penalties for violation thereof. To hold otherwise would allow a public
servant to evade the requirements of the law.
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